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MEAT/ BPQR (Art. 67 Dir. 2014/24) ﬁ

» Most Economically Advantageous Tender
» shall be contract award criterion
» shall be identified on basis of price or cost

> shall be assessed on basis of criteria
inked to subject-matter of confract

» 'Price/ cost only" allowed, may be forbid

|
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ALT — no new phenomenon

» diverging inferests (aft first sight)

» contracting authority

Inferested in cheapest price

» confractor
Inferested In fair competi

» discussion always interesti

gle
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lon and benefit




ALT — consequences (increased risks) ﬁ

» risks for contracting authority

» ultimately more expensive
(disputes, claims, quality issues, delays)

» often litfigation by unsuccesstul bidders
> later: sometimes new award procedure
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ALT — consequences (increased risks) ﬁ

»risks for contractors

» additional costs, unsuccesstul claims
> losses, and subsequently
> problems to invest in tfraining, R&D efc.
» financial standing for new contracts
>IN extreme cases, bankruptcy
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ALT — how to identitye

» definifion not in the Directive

» pragmatic definition

» NO Mmiracles for identification
> suspicion ('foo good to be true’)
» check explanations provided
> If not plausible, then ALT
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ALT — Art. 69 Dir. 2014/24 ﬁ

» provides possibllities to deal with ALT

» mandatory rejection only it non-compliance
with environmental/ social/ labour law

» leaves discretfion to confracting authority

» aims at preventing discretionary rejection
more than ensuring indicated rejection
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ALT — Art. 69 Dir. 2014/24 ﬁ

» Main shortcoming of Art. 69.1:

» "Contracting authorities shall require
economic operators to explain ..."

> ... where tenders
appear to be abnormally low ..."

»No specific % for mandatory explanation
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ALT — Art. 69 Dir. 2014/24 ﬁ

» EC had proposed mandatory check,
If difference to second tender 20% or more

» legislators against mandatory check
and for discretion of contracting authority

» does not always work in practice
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ALT — Art. 69 Dir. 2014/24 ﬁ

confractors' complaints dealt with by
» contracting authority

» national remedy authority

» national court

» EU Commission
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example: Poland, A2 (£t&dz - Warsaw)

estimated

W awarded

section A section B section C section D section E
COVEC COVEC
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example: Poland, A2 (£t&dz - Warsaw)

111,9

103,0

100 I

section A section B
COVEC
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® 2nd
3rd
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103.1

100 I

section C section D section E
COVEC




A2, A+C: procurement aspects ﬁ

some food for thoughts (ALT):

1. tender signed by person without power
(“mentioned too late”)

2. guaranteeing Chinese bank not active
iIn EU ("tender says 'bank’, not more”)

3. 30 positions priced “0 zt”, despite
indication "each position to be priced"
(“no unconditional obligation”) l
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A2, A+C: procurement aspects ﬁ

some food for thoughts (ALT):

4. 100 million USD cash for tender phase,
more promised (COVEC net value 9/m)

No need for expensive European credits
efficient organisation of work

No need for risk margins

8. use of own construction machines

N o O
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A2, A+C: procurement aspects

some food for thoughts (ALT):
9. cheaper costs of Chinese personnel

10. unique organisation methods
1. low benefit margin

12. price calculated on assumption of
winning 2 lots, so advantage of scale

= Conclusion: dll is finel © © ©
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example: PL, A2, re-award

M estimated

M awarded

M re-estimate

re-award

section A section C
ex-COVEC ex-COVEC
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example: Poland, A2, re-award

®m award

m2nd

e

section A section C
ex-COVEC ex-COVEC
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ALT — Art. 69 Dir. 2014/24 ﬁ

example: "Peljesac bridge"

» award to third-country SOE

» -23/26% "does not appear to be ALT"
» No real check of prices

» NO state-aid issue raised

» complaints rejected (on-going)
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example: Croatia, Peljesac bridge

Company X CREC JV (SOEs)
(HRK) (HRK) (% of Company X price)

Bridge - Preparation works demolition -
3. Procurement and installation of automatic 2.500.000 143.000 5,7%
sea current monitors:
Bridge - Preparation work - 2
Additional geotechnical works: 2:10H,000 2l e
DHOgE o aNerSeRIE | 60.500.000]  13.200.000 21,8%
3. Pilots - Excavation of interior :
Bridge - Lower structure - "
3. Pilots - Excavation under the pilot socket S e ;i
Bridge - Lower structure -
3. Pilots -Transportation and depositing of 14.500.000 562.000 3,9%

rubble:
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ALT — improve Art. 69 Dir. 2014/24 ﬁ

» obligation to check if difference 20% or more

» obligation for real, thorough analysis,
transparent for verification by courts (if ...)

» SOE indicates illegal state aid,
unless conftrary is proven

» obligation to exclude confirmed ALT
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ALT — improve attitude/ behaviour ﬁ

contractors and conftracting authorities:
» think of negative consequences of ALT

» do not offer/ accept ALT

Cheap can become very expensivel
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ALT — Improve practice ﬁ

contracting authorities:

» favour competition on quality, not price
» do not award to the cheapest at any price
» use possibilities provided by the Directives

» well-prepared project, serious cost estimate
» contract price ./. cost on completion
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ALT — improve practice ﬁ

contracting authorities:
» fair contract conditions
» reasonable risk distribution

» publish "ALT-check threshold" (x % difference)
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ALT — improve practice ﬁ

contracting authorities:

»really check tender prices, thoroughly
» If In doubt, ask for explanations

» If explanations not plausible, reject tender

Accepting ALT favours unfair competition!
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